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RECENT DEVELOPMENTS
ADMINISTRATIVE LAW: Due Process Requirements of Notice
and Hearing Apply to Native Claims Under Administrative Proce-
dure Act
In Pence v. Kleppe, 529 F.2d 135, a class action was brought by native
Alaskans claiming to be eligible for allotments of public land under
the Alaska Native Allotment Act. The court of appeals held that the
Administrative Procedure Act prevented application of the judicial
review section where the agency's actions are limited to agency dis-
cretion. However, this is not a limitation upon jurisdiction of the
courts as granted by other statutes, but instead it provided for judicial
review of the exercise of administrative jurisdiction. The claims of
the Indians were such that the requirements of due process applied,
and there was need for adequate notice and an adequate opportunity
to be heard. The Alaska natives occupying the land in question for a
minimum of five years have a sufficient claim that the procedures
used at least measure up to the standards of due process.
CIVIL RIGHTS: Challenging Tribal Membership Ordinance
Martinez v. Santa Clara Pueblo, 4o2 F. Supp. 5 (D.N.M. 1975)
involved an action instituted for declaratory and injunctive relief
against a portion of the tribal ordinance of the Santa Clara Pueblo
denying membership to children of female, but not male, members
of the Pueblo who married nonmembers. The district court held that
the tribal ordinance was not violative of a provision of the Indian
Civil Rights Act prohibiting a tribal government from denying to
any person within its jurisdiction the equal protection of its laws or
depriving any person of liberty or property without due process of
law. The court reasoned that the equal protection guarantee of the
Act should not be construed in a manner that would invalidate a
tribal membership ordinance when the classification attached is one
based on criteria traditionally employed by the tribe in considering
membership questions.
CRIMINAL LAW: No Prejudice to Indian Defendant Sentenced
Under State Statute Due to Additional or Alternative Fine Au-
thorized by Federal Statute
In United States v. Goings, 527 F.2d 183 (8th Cir. 1975), defendant
Indian was convicted in federal district court of assault with a dan-
gerous weapon with intent to do bodily harm in Indian country and
Published by University of Oklahoma College of Law Digital Commons, 1976
possession and receipt of a firearm which had moved in interstate
commerce, and he appealed. The court of appeals held that in view
of the fact that essential elements of the offense as defined by state
law were identical to those defined by a federal statute governing a
similar assault by a non-Indian in Indian territory, and the fact that
the trial court could have suspended all or part of the sentence,
defendant suffered no prejudice from the possibility that a non-
Indian under similar circumstances might have received a lesser
sentence.
DUE PROCESS: Tribal Elections and the Indian Civil Rights Act
In Two Hawk v. Rosebud Sioux Tribe, 404 F. Supp. 1327 (D.S.D.
1975), a candidate for president of the Rosebud Sioux Indian Tribe
and an eligible voter brought suit for injunctive and declaratory relief
to prevent tribal officials from disqualifying him. The district court
held that where the candidate had been granted a rehearing before
the tribal election board to present evidence of compliance with
residency requirements, and whereas, at that rehearing, the plaintiffs
secured counsel, called witnesses, presented evidence, made objec-
ions, and cross-examined witnesses, such rehearing satisfied require-
ments of due process, and plaintiffs could not complain that the
initial hearing violated their procedural due process rights. The court
further held that the election board did not violate the candidate's
right to equal protection and due process by only testing the eligi-
bility of those candidates challenged, that residency requirements for
candidacy did not violate the Indian Civil Rights Act, and that it was
not a denial of due process to place the budren on the candidate to
prove his residency qualifications.
ENVIRONMENT: Standing of Non-Indians to Challenge Validity
of Coal Leases on Indian Land.
Cady v. Morton, 527 F.2d 786 (9th Cir. 1975) was reversed in part on
appeal, the court holding that environmental organizations and per-
sons living on lands originally part of the Crow Indian Reservation
but now ceded back to the United States had standing pursuant to
the National Environmental Policy Act of 1969 to challenge the
validity of coal leases of land in the ceded area notwithstanding that
Indians were parties to the leases being attacked and that the Secre-
tary of Interior acted in his capacity as a fiduciary for the Indians in
approving the leases. The court further held that plaintiffs who were
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an enviromnental group and persons living on the "Crow Ceded
Area" in which lands were leased for coal mining lacked standing to
challenge the validity of leases on the ground that the United States
rather than the Crow Tribe held legal title to the coal rights.
EVIDENCE: Indian Concept of "Toka" as Concerning Issues of
Provocation and Justification
The defendant in United States v. Kills Crow, 527 F.2d 258 (8th Cir.
1975) was convicted in federal district court of assault with a deadly
weapon and use of a firearm in the commission of a felony, and he
appealed. The appellate court upheld the conviction, reasoning that
a refusal to allow introduction of evidence concerning the Indian
concept of "Toka" on issues of provocation and justification was not
an abuse of discretion in view of the cumulative nature of the evi-
dence and the failure of the defendant to lay a proper foundation.
The "Toka" concept in application resulted in Indians of one reserva-
tion treating Indians of a different reservation as outcasts and ene-
mies simply because of the fact that they were "foreigners."
INDIAN CIVIL RIGHTS ACT: Residency Requirements for
Tribal Political Office Upheld
In Howlett v. Salish 6 Kootenai Tribes, 529 F.2d 233 (1976), two
members of the tribes sued, claiming that the refusal of their tribes
to declare them eligible candidates for tribal council membership
deprived them of their right to travel and their right to run for
office in violation of the Indian Civil Rights Act. After being denied
relief by the District Court for the District of Montana, Missoula
Division, the two appealed. On appeal, the court of appeals held that:
(. ) the tribes had procedures paralleling those in non-Indian culture
and thus Anglo-Saxon notions of equal protection, embodied in the
Indian Civil Rights Act, did apply; (2) the plaintiffs had exhausted
all required tribal remedies; (3) plaintiffs failed to carry their burden
of showing that they were deprived of due process or equal protection
by the tribal constitutional provision authorizing the tribal council
to be the sole judge of the qualifications of its members; (4) tribal
constitutional provision's definition of "residency" to mean actual
physical presence did not violate any provision of the Indian Civil
Rights Act; and (5) even assuming that the definition had amounted
to a violation of the plaintiffs' fundamental constitutional rights,
imposition of a one-year residency requirement on all candidates was
justified by a set of "compelling interests."
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INDIAN LANDS: Quiet Title Action By Indian Allottees Against
Railroad Holding Easement in the Nature of a Limited Fee
Haymond v. Scheer, 543 P.2d 541 (1976). The heirs of a Pawnee
allottee who had received an allotment of land under the Indian
General Allotment Act and who had deeded part of such land in 1902
to a railway, brought an action against the remote grantees of the
railway to quiet title to the land. The trial court held for the plaintiffs,
-the court of appeals reversed, and the Oklahoma Supreme Court
reversed again, affirming the trial court by holding that the railway
was granted only an easement in the nature of a limited fee for a right
of way across lands granted under the General Allotment Act. The
court further held because the allotment of land contained complete
restriction against alienation during the period of the Secretary of the
Interior's trusteeship, the conveyance of such land was null and void
and that the occupiers of the land and those preceding them in the
chain of title could not gain title by adverse possession to the re-
,;tricted lands granted by trust patent to allottees.
J[URISDICTION: Adoption Where All Parties Are Residents of An
Indian Reservation
Fisher v. District Court, 96 S.Ct. 943 (1976). The Montana Supreme
Court reversed an order of the District Court of Rosebud County,
Montana, the district court having held that it had no jurisdiction in
a proceeding for adoption by Indians of a son of Indian parents,
where all parties were residents of the Northern Cheyenne Indian
Reservation. The United States Supreme Court reversed the Mon-
tana Supreme Court, saying that such an adoption where no substan-
tial part of the conduct supporting the adoption petition took place
off the reservation, was to be appropriately characterized as litigation
arising on the reservation, and the tribal court held jurisdiction to the
exclusion of Montana courts. The Court went on to say that a tribal
ordinance conferring jurisdiction on the tribal court was authorized
by the Indian Reorganization Act of 1934 and implements an over-
riding federal policy which is adequate to defeat state jurisdiction
over litigation involving reservation Indians. Denying access to Mon-
tana courts did not constitute impermissible racial discrimination.
JURISDICTION: New Mexico State Constitution as Affecting
Adjudication of Indian Water Rights
The Supreme Court of New Mexico in State ex rel. Reynolds v.
Lewis, 545 P.2d 1014 (N.M. 1976) overruled a district court and held
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that a section of the state constitution whereby the state disclaimed
all right and title to Indian lands and submitted to the jurisdiction
and control of the United States, did not prohibit state adjudication
of Indian water rights, especially in view of the McCarran Amend-
ment (43 U.S.C. § 666a) by which the United States consents to
state adjudication of water rights. The court further held that the
United States could be joined as a defendant in general stream
adjudication in state court under the McCarran Amendment.
TAXATION: State Right of Taxation on Reservations When Com-
merce Effectuated Between Indians and Non-Indians
In Moe v. Confederated Salish 6 Kootenai Tribes, 96 S.Ct. t634
(1976), the United States Supreme Court held that federal court
action by Indians and an Indian tribe challenging the applicability of
the state of Montana's cigarette and personal property tax is not
barred by federal law even when action in the state court proceeds
swiftly. Nevertheless, the Supreme Court reversed the district court
ruling that such state taxation could not be levied against either the
on-reservation Indians or the customers of their commercial enter-
prises. The Court held that the state had a legitimate right to compel
taxation of sales to non-Indians in reservation smoke-shops.
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